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PRELI M NARY STATEMENT

This is an appeal, pursuant to Section 380.07, Florida Statutes, to the
Fl orida Land and Water Adjudicatory Comn ssion (Adjudicatory Comm ssion) from
two devel opnent orders of the Monroe County Buil di ng and Zoni ng Depart nment
(Monroe County) which granted the applications of Arthur B. Lujan (Lujan) for a
land clearing permit and fill permt for Enchanted Island, Mnroe County,
Florida. The Adjudicatory Comm ssion forwarded the Departnment of Conmmunity
Affair's (Departnent's) appeal to the Division of Adm nistrative Hearings, and
requested the assignnent of a Hearing O ficer to conduct a hearing pursuant to
Section 120.57(1), Florida Statutes.



The transcript of hearing was filed February 11, 1987, and the parties were
granted |l eave, at their request, until March 3, 1987, to file proposed findings
of fact. Consequently, the parties waived the requirenent that a recomended
order be filed within thirty (30) days of the date a transcript is filed. Rule
221-6.31, Florida Adm nistrative Code. Petitioner and Respondent Lujan filed
proposed findings of fact in a tinely manner, and they have been addressed in
t he appendi x to this recomended order

FI NDI NGS OF FACT

1. Respondent, Arthur B. Lujan (Lujan) and his wife, Betty L. Lujan, are
the owners of a 34.09-acre parcel of |and which includes Enchanted |Island and
its surroundi ng subnmerged lands. 1/ Enchanted Island is a 3 1/2-acre island
located in Florida Bay to the east of Key Haven and north of U S. H ghway 1,
Monroe County, Florida

2. On January 15, 1986, Lujan applied to Monroe County for a land clearing
permt and fill permt. The permts, as requested, would have permtted himto
clear, after-the-fact, the island of vegetation, fill the island to +4' MW
(rmean high water), and restore an access road to the island. Lujan's
applications were approved, and the permts issued on February 4, 1986. The
Department of Community Affairs (Departnent), pursuant to Section 380.07,
Florida Statutes, filed a tinely appeal with the Florida Land and Water
Adj udi cat ory Comni ssi on (Adjudi catory Comm ssion).

Backgr ound

3. In 1970, Lujan and his wife purchased the subject property, which
i ncl uded Enchanted Island and its surroundi ng subnerged lands. At that time, an
access road connected the western tip of the island to U. S. H ghway 1. 2/

4. In or about April 1972, Lujan constructed, by the deposit of fill over
bay bottom an access road fromU. S. Hghway 1 to the eastern tip of Enchanted
Island. Since this work was being performed without a federal permt, the
Department of the Arny, Corps of Engineers (Corps) on April 26, 1972, advised
Lujan to cease and desist all unauthorized work in navigable waters of the
United States. Lujan conmplied with the Corps' request, but did not renove the
road.

5. In late Decenber 1972, Lujan began fill work on the western access road
and on Enchanted Island itself. According to Lujan, his intention was to
clearly define the boundary of Enchanted Island, raise its elevation from
approxi mately +3' MSL (mean sea level) to +4' MSL, and restore the western
access road, which had been subjected to erosion. Lujan was perform ng the work
on the access road without a federal permt, and on January 4, 1973, the Corps
advi sed Lujan to cease and desist all unauthorized work in navigable waters. 3/
In response to the cease and desist order, Lujan ceased activity on both the
access road and Enchanted Island itself. 4/ At that tine, the boundary of
Enchanted |sl and had been defined by a perinmeter road above MHW and t he access
road restored, but the elevation of the island had not been raised or its
interior altered.

6. Lujan further responded to the Corps' cease and desist order by filing
suit in the United States District Court, Southern District of Florida (D strict
Court) to enjoin the Corps fromany further interference with the use and
enj oyment of Enchanted Island. That suit was di sm ssed wi thout prejudice when
Lujan agreed to submt an after-the-fact pernmt application to the Corps. That



application, filed May 30, 1973, sought |leave to restore the western access
road, place three culverts through the road, and to renove the unauthorized
eastern access road and place its material on the island to bring the fina
el evation of the island to +4° MW (nean | ow water).

7. Subsequently, on June 17, 1974, the Corps denied Lujan's permt. In
February, 1975, Lujan again filed suit against the Corps in District Court
seeking injunctive and declaratory relief and de novo review of the Corps
permt denial. The United States responded by instituting suit against Lujan
for violation of the permt requirenents of Section 10 of the R vers and Harbor
Act of 1899, and the Federal Water Pollution Control Act of 1972. In their
action, the government sought civil penalties, and an order that the
unaut hori zed work be renoved and the area restored to its pre-existing
condition. These two actions (Case Nos. 75-150-ClV-EBD and 75-635-Cl V-EBD) were
ultimately consol i dated.

8. On Decenber 5, 1975, the District Court ruled that the Corps' permt
deni al was neither arbitrary nor capricious. The court further ordered Lujan to
renove the western access road and restore the area to the natural depth of the
adj acent bottom and to pay a civil penalty. 5/ Lujan appeal ed.

9. On appeal, the United States Court of Appeals, Fifth Crcuit (Appellate
Court) agreed with Lujan's assertion that, inter alia, the Corps had breached an
agreement to only consider in their determ nation substantive objections from
the state agencies who had to be notified. The Appellate Court found the state
agenci es' objections to |ack substance, and reversed the decision of the
District Court. On remand, the Corps was instructed not to consider any
previously filed objections fromthe state agencies since they were not specific
in nature. 6/

10. Followi ng remand, the Corps notified Lujan that viewed fromthe
context of its 1975 regulations, the interior of Enchanted Island was deened a
wet | ands area which could not be filled absent a Corps permt. The District
court found, however, that since the Corps acted inprovidently in stopping
Lujan's activities in January 1973, it would be inequitable for the Corps to
retroactively apply its wetlands policy to Lujan's property. Succinctly, the
court found in its order of April 26, 1985, that:

In 1972, when Lujan initially

was ordered to cease work on the
road, Corps jurisdiction was not
exerci sed above MHTL. Its 1975
regul ati ons created a "wetl ands
pol i cy" which asserted jurisdiction
over activities above MHTL. Had the
Corps not interfered capriciously
with Lujan's activities, he would
have conpleted his fill project

prior to the change in regul ations
and the project would have been
"grand fathered in" ... Retroactive
application of the permtting

requi renent is not appropriate.



Consequently, the court held:

The Corps is directed to

reopen the permt application only
with respect to the western access
strip and only so that the

adm ni strative process may effec-
tuate a reasonable restoration
plan. No permitting is required as
to Enchanted Island above MHTL, and
the Corps is enjoined from exercis-
ing jurisdiction over the area (to
the extent that Lujan's activities
do not affect navigable waters,

whi ch woul d confer jurisdiction
upon the Corps).

The parties shall neet,

fornmul ate an agreed restoration
order, and subnmit it to the court
for evaluation within sixty (60)
days of this order. (Enphasis
added) .

11. Lujan and the Corps experienced no difficulty in fornulating an agreed
restoration plan for the western access road; however, they reached an inpass
when Lujan insisted that the plan include approval of his desire to fill the
interior of Enchanted Island to +4° MHW Wiile it took no exception to the
court's order that it not exercise jurisdiction over the interior of Enchanted
I sland, the Corps refused to agree that a provision directing the filling of the
interior of the island was appropriate. According to the Corps, such matters
were not a subject matter of the current litigation and could be an infringenent
upon county and state permitting requirenments. At a hearing held Novenber 15,
1985, at which M. Lujan was present, the court concurred with the Corps and
directed that any | anguage which referred to raising the existing uplands of
Enchanted Island to +4' MHW be del et ed.

12. Notwithstanding the court's instruction that the restoration plan
contain no reference to filling the uplands of the island, the plans attached to
t he consent agreenment still contained such | anguage, in brackets, when submtted
to the court. By order of Decenber 20, 1985, the court ratified the restoration
pl an, as submtted; however, by order of February 14, 1986, the court corrected
its oversight by deleting the bracketed | anguage which dealt with filling the
upl ands of the island.

Current Devel opnent Activities

13. On January 6, 1986, Lujan applied with the Florida Departnent of
Transportation (DOT) for a driveway permt which would allow himto connect the
western access road through DOT right-of-way to U S. H ghway 1. Receipt of this
permt was crucial to Lujan's plans, since at sonetime subsequent to January 4,
1973, the portion of the western access road whi ch occupi ed DOT right-of -way had
been renoved, creating a water gap in the road. On January 8, 1986, the
requested pernmit was granted, with the follow ng | egend stanped conspi cuously
t her eon:

VALIDITY OF THHS PERMT | S



CONTI NGENT UPON PERM TTEE OBTAI NI NG
NECESSARY PERM TS FROM ALL OTHER
AGENCI ES | NVOLVED.

14. On January 14, 1986, Lujan began to prepare the island to receive

fill. On that day Lujan filled the "water gap"” in the access road and began the
process of leveling the high and | ow portions of the island by bull dozing on the
southerly end of the island. It was Lujan's intention to level to the north end
of the island and al ong the access road, and then fill and grade the island.

15. At approximately 5:30 p.m, January 14, 1986, Ceorge Garrett, a Monroe
County biologist, arrived on the job site with the announced intention of red
tagging it since no county pernmits had been obtained. |In response, Lujan
exhibited a copy of the District Court's order. M. Garrett, at that point,
elected not to red tag the job site and requested that Lujan with his supervisor
t he next day. 7/

16. M. Garrett's request that Lujan nmeet with his supervisor the next day
regarding the project did nothing to deter Lujan's clearing efforts. The proof
establishes that when M. Garrett left the island on January 14, 1986, there had
been sone scarification at the southerly end of the island, but the mangrove
conmuni ty which dom nated the central portion of the island, discussed infra,
had not been disturbed. At 8:30 a.m, January 16, 1986, when the island was
agai n inspected, the island had been cl eared of nost vegetation and |evel ed, and
t he mangroves whi ch had occupied the interior of the island were now resting in
several large piles of debris.

17. On January 15, 1986, Lujan nmet with Bob Herman, M. Garrett's
supervisor, to discuss the activities which were occurring on the island. As a
consequence of that neeting, the job site was red tagged pendi ng Lujan's
application for and
recei pt of Monroe County permts.

18. On January 15, 1986, Lujan filed an application with Mnroe County for
a fill permit which would permt himto fill the island to +4° MHWand restore
the western access road, as well as a land clearing permt which would permt
him after the fact, to clear the island of vegetation. Attached to the
applications were copies of the District Court's order of Decenber 20, 1985, and
t he consent agreenent of Decenber 16, 1985. On each application Lujan affixed
the foll owi ng | egend:

This application is wthout waiver
of applicant's rights in Case Nos.
75-150-Cl V- EBD and 75-635- Cl V- EBD
and position that no permts may be
required and that such permts (if
any) shoul d be processed using 1972
county laws then in effect.

19. Lujan's applications were not acconpani ed by a vegetati on survey and
pl ot plan as required by Chapters 4 and 18, Mnroe County Code, infra. The
applications were, however, acconpanied by a copy of the Decenber 16, 1985,
consent agreenent, which contained plans for the restoration of the westerly
access road. These plans delineated the areas to be filled, the | ocation of
culverts, and the | ocation and el evations of the proposed paved access road.



20. On February 4, 1986, upon instructions fromits County Attorney,
Monroe County issued a fill permit and land clearing pernmt to Lujan despite his
failure to provide a vegetation survey or disclose his devel opnment plans for the
i sland. Each permt contained the follow ng remarks:

Said permt issued in accord with
the Federal Court Orders entered by
Judge Ned Davis on the 26th day of
April, 1985, and on the 20th day of
Decenber, 1985.

21. Imediately upon receipt of the county permts, Lujan began to fil
the interior of the island and restore the westerly access road as rapidly as
possi ble. According to Lujan, he had a contract to obtain fill on advantageous

terns if he could pronptly renove it fromthe Key West naval station. By
February 14, 1986, auspiciously, Enchanted Island had been cl eared of vegetation
and its elevation raised to +4° MHW and the access road restored. On February
20, 1986, the Departnment of Conmunity affairs (Departnent) noticed its appeal of
the Monroe County permits to the Adjudicatory Conm ssions. 8/

Enchant ed | sl and

22. At the tine Lujan was stopped by the Corps on January 4, 1973, the
t opography of Enchanted Island had been altered by the establishment of a
perimeter road around its boundaries above the MHWmark, and its westerly access
road restored. Mangroves fringed the island waterward of the perinmeter road,
but none existed along the newWly restored access road. The interior of the
i sl and, | ocated upland of the perineter road, was not shown to have been
significantly altered at that tine.

23. On January 14, 1986, when Lujan began to clear and grade the island,
its topography had not changed significantly from January 1973; the perineter of
the island was still defined by a roadway above MANand the fringing mangroves
waterward of the road still stood. At the center of the island, upland fromthe
peri meter road, a depression existed which covered approximately 15-25 percent
of the island s |ands and which was characterized by red, black and white
mangroves, as well as some buttonwood. This depression was saturated by water
at a frequency and duration adequate to support its wetlands species; however,
since it was |located upland of the VHWmark the Source of its waters was nost
probably from percolation and rainfall. Located el sewhere on the interior of
the island were buttonwdod, Bay Cedar and sea oxeye daisy. By January 16, 1986,
Lujan had cleared the interior of the island of any significant vegetation, and
leveled it. The mangroves, which now fringed portions of the access road, as
wel | as those which fringed the island, were not, however, disturbed.

Monr oe County Regul ati ons

24. Chapter 4, Article Il, of the Monroe County Code (MCC) establishes and
regul ates devel opment within a shoreline protection zone. Pursuant to Section
4-18, MCC, the zone is established as foll ows:

There is hereby established a
shoreline protection zone in al
that portion of the county defined
in Section 22F-8.02, Florida

Admi ni strative Code, and generally
known as the Florida Keys. The



shoreline protection zone includes
subnerged | ands covered by the
waters of the Atlantic Ccean and
the @ulf of Mexico (Florida Bay)
out to the seaward limt of the
State's territorial boundaries,
whet her in sovereign or private
owner shi p, including those | ands
contiguous to such waters where
fringi ng mangrove communities
occur. In order to maintain the
functional integrity of these
mangrove comunities, the interior
boundary of the shoreline protec-
tion zone is hereby established at
a line extending fifty (50) feet
|aterally upland fromthe | andward
limt of the shoreline mangroves.
The shoreline mangroves shal

i ncl ude mangrove comunities which
contain red (Rhizophora mangle),

bl ack (Avicennia nitida) or white
(Laguncul ari a racenbsa) mangroves
but excl udi ng those nangrove
comuni ties which are isolated

i nl and and separated from open

wat er areas by nonnangrove natura
vegetative conmuniti es.

Consequently, all of the western access road and the portion of Enchanted Island
lying within 50° upland fromthe |landward Iinmt of the shoreline nmangroves are
within the shoreline protection zone. The mangroves whi ch occupi ed the
depressed area in the central portion of the island were not, however, wthin

t he zone.

25. Penittable uses within the shoreline protection zone are delineated by
sections 4-19 and 4-20, MCC, as foll ows:

Sec. 4-19. Permtted uses in zone.

Only the foll owi ng uses are
permtted within the shoreline
protection zone established by this
article:

(1) Access canal s or channels;

(2) Docks;

(3) El evated boardwal ks;

(4) O her structures elevated on
pi lings;

(5) Uility lines, crossing or
ri ghts-of -way.
Sec. 4-20. Uses pernitted upon
speci al approval ; special exception
uses.

(a) The follow ng uses are
permtted by special approval of
t he zoni ng board as provided by the



provi sions of chapter 19, article
IV of this Code of Ordinances.
Access driveways and turnarounds
for single-famly residences.

(b) [Additionally] ... the follow
i ng standards shall al so be net
before the zoni ng board may grant
approval for a special exceptions
use within the shoreline protection
zone:

(1) The principal structure shal
be | ocated as cl ose as
possi ble to the | andward edge
of site so as to reduce
driveway | ength.

(2) Al access driveways and
t urnarounds shall provide for
pi ped cul verts under the
access driveway and/ or
turnaround at appropriate
intervals so as to naintain
tidal reginmne.

26. To secure a pernit for devel opnent within the shoreline protection
zone, whether for a permtted use or special exception use, it is incunbent upon
the applicant to conply with the provisions of section 4-21, MCC. That section
provi des:

(a) No devel oprment permit of any
kind shall be issued to any person
to undertake any devel opnent within
the shoreline protection zone
wi thout first obtaining a zoning
cl earance fromthe zoning of ficial

(b) An application for any
devel opnent permt within the
shoreline protection zone shall be
referred to the zoning official
The materials to be referred to the
zoning official shall include the
followi ng, in duplicate

(1) Proposed site plan

(2) A natural vegetation map

(3) Oher information as may be
appropriate to determ ne the
i npact of the devel opnment on
the natural functions of the
shoreline protection zone.

(c) The placenent of [andfil
within the shoreline protection
zone i s hereby prohibited and no
permt shall be issued authorizing
t he sane, except as provided in
section 4-20 of this article.

(d) No application for a zoning
cl earance shall be approved and no
permt shall be issued except upon



a witten finding by the zoning
board 9/ that the proposed

devel opnment will not encroach upon
or destroy the value of areas
within the shoreline protection
zone or otherw se adversely affect
t hose conditions and
characteristics which pronote
shoreline stabilization, storm
surge abatenent, water quality

mai nt enance, wildlife and marine
resource habitats, and narine
productivity.

27. Lujan's proof in support of his request for a fill permit within the
shoreline protection zone was deficient. He offered no natural vegetation map
or proposed site plan, and offered no proof that his proposed activity woul d not
encroach upon or destroy the value of the shoreline protection zone or otherw se
adversely affect shoreline stabilization, storm surge abatenent, water quality
mai nt enance, wildlife and marine habitats, and marine productivity.
Significantly, Lujan also failed to disclose his plans for the devel opment or
use of the island. Absent proof that the fill activity is designed to create an
access driveway or turnaround for single-fam |y residences, the deposit of fill
within the shoreline protection zone is prohibited. 10/ Section 4-21(c), MCC.

28. Under the circunstances, it is concluded that Lujan has failed to
denonstrate that he is entitled to a special exception use which would permt
t he deposit of fill on the westerly access road or upon those lands lying within
50" upland fromthe landward limt of the shoreline mangroves (the shoreline
protection zone). Lujan's failure to disclose the nature of his plans to
develop the island also rendered it inpossible to evaluate the criteria
est abl i shed by section 4-20(b)(1), MCC

29. The deposit of fill within those areas of Enchanted Island |ying
upl and of the shoreline protection zone is governed by chapter 19, MCC.
Pertinent to this proceeding, section 9-111, MCC, provides:

(a) Deposit of Fill. No person
shal |l engage in the deposit of fill
wi t hi n the unincorporated areas of
Monroe County, wi thout first having
obtained a county permt for such
activity.

(1) Definitions.

Deposit: The act of placing,

di schargi ng or spreading any fill
mat eri al

Fill: Any material used or
deposited to change el evation or
contour in upland areas, create dry
land fromwetlands or marsh in an
aquatic area, or material
di scharged into a body of water to
change depth or benthic contour

* * %

Upl ands: Land areas upon which

t he dom nant vegetative comunities



are other than species which
require saturated soil for growth
and propagati on.

Wet | ands: Aarshes and shal | ow
areas which may periodically be
i nundated by tidal waters and which
are normal ly characterized by the
preval ence of salt and brackish
wat er vegetation capable of growh
and reproduction in saturated soil
including but not limted to the
foll owi ng species:

* * %

Bl ack mangrove
But t onwood
Red mangrove

VWi t e mangrove
* * %

(3) Upland permt application
In reviewing all applications
for a permt in upland areas,
consideration will be given to the
nature of indi genous vegetation
and protection of sane as defined
in chapter 18 of the Monroe County
Code, which set standards for the
renoval of endangered and protected
veget ative species, and to drai nage
patterns and the possible effects
t he deposit of fill would have upon
wat er and storm runoff.

* * %

(4) Wetland permt application
In reviewing all applications
for a permt in wetland areas,
consideration will be given to the
nat ural biol ogi cal functions,
i ncl udi ng food chai n production,
general habitat, nesting, spawning,
rearing and resting sites for
aquatic or terrestrial species; the
physi cal aspects of natura
drai nage, salinity and sedi nenta-
tion patterns, physical protection
provi ded by wetl and vegetation from
storm and wave action. The
proposal will also be reviewed in
conjunction with chapter 4 of the
Monr oe County Code, which provides
for the protection of wetland
vegetative communities within
Monroe County.



30. Wien reviewing applications for fill permts, whether within or
wi t hout the shoreline protection zone, the provisions of Chapter 18, MCC, and
t he Monroe County Conprehensive plan, which deal with |and cl earing, nust also
be evaluated. Pertinent to this case, chapter 18 provides:

Sec. 18-18. Land clearing permt --
Required ..

(a) It shall be unlawful and an
of fense agai nst the county for any
person, either individually or
t hrough agents, enpl oyees or
i ndependent contractors, to clear
by mechani cal or any ot her neans,
any |land |l ocated within the
uni ncor porated areas of the county
wi t hout having first applied for
and obtained a land clearing permt
fromthe building departnent of the
county.

(b) Aland clearing pernmt shal
be required for the renoval of al
or parts of naturally occurring
vegetation in the county.

* * %
Sec. 18-19. Sane -- Application

(a) Any person requesting a |and
clearing permt shall file an
application with the county
bui | di ng departnent on a form
provi ded by such departnent. Such
application shall contain the
followi ng information:

* * %

(5) A map of the natural vegeta-
tive communities found on and
adj acent to the site, prepared
by a qualified biologist,
naturalist, |andscape archi-
tect or other professiona
wi th a working know edge of
the native vegetation of the
Florida Keys ... Wth
projects that are five (5)
acres or nore in size, the
vegetati on map does not have
to identify the |ocation of
i ndi vi dual trees. For
projects of this size, the
vegetation map should identify
the different vegetative
conmuni ties, such as tropical
hamock, mangrove and
but t onwood transitional, and
be acconpani ed by a
descriptive narrative that
identifies any significant
trees or natural features of



the side (sic).

(6) An overall site plan of the
land for which the permt is
requested, indicating - the
shape and di nensi ons of said
| and, the purposes for which
clearing is requested, and the
steps taken to mnimze
effects of clearing on
surroundi ng vegetation and
water bodies. A site plan
anal ysis prepared by a
qualified individual, as
descri bed above in (3), shal
be i ncl uded.

* * %
Sec. 18-21. Sane -- Approval.
After an application for a
land clearing permt has been filed
and verified, the building
department and the planning and
zoni ng departnment shall review and
consi der what effects such renoval
of vegetation will have upon the
natural resources, scenic anenities
and water quality on and adj acent
to the proposed site. Upon finding
that such renoval of natural
vegetation will not adversely
affect the natural resources,
scenic anenities and water quality
adj acent to the proposed site, the
permt shall be approved, approved
subj ect to nodification or
speci fied conditions, or denied.
In the event a request is denied,
the reasons for denial shall be
noted on the application form and
the applicant shall be so notified.

Pertinent to this case, the Monroe County Conprehensive Plan, Coastal Zone
Protecti on and Conservation El enent, provides:

NATURAL VEGETATI ON MANAGEMENT POLI Cl ES

1. In recognizing the need to preserve as
much natural vegetation as possible, the
County will direct its |l and use and
devel opnent regul ations to m nimze
destruction of natural vegetation and
nodi fi cati on of |andscape.

1.1 Guidelines and performance stan-
dards designed to protect natura
vegetation from devel opnment will be
devel oped and enforced.

1.2 Cdearing of native vegetation for
devel opnent will be controlled.



1.3 Land clearing will be restricted to
site area being prepared for
i medi ate construction. [If the
construction cannot begin wthin
reasonable tinme, the cleared area
will be replanted with ground cover.

* * %

3. Regulations controlling devel opnent in
areas characterized primarily by wetl and
veget ati ve speci es such as mangrove and
associ ated vegetation will enphasize
preservation of natural vegetation to the
maxi mum degree possible. Local regulations
inthis regard will be consistent with the
appropriate State and Federal regulations.

8. The existing County ordi nances desi gned
to protect and conserve natural vegetation
will be strictly interpreted, rigidly
enforced, and/or amended when necessary.

31. Lujan violated the provisions of sections 9-111 and 18-18, MCC, when
he, without benefit of a permt, |leveled and cl eared Enchanted |sland of
vegetation. Now, after the fact, he requests the appropriate fill and | and
clearing permts; however, he offers no vegetation nmap, no plan to nitigate the
renoval of endangered and protected species, and no proof as to the drai nage
patterns on the island and the probable effect the deposit of fill or the
renoval of vegetation would have upon stormrunoff or water quality.

32. Wile no vegetation map was submtted, the proof at hearing did
establish the general nature of the vegetation existent on the island prior to
clearing. That proof established that the nmangrove conmunity previously | ocated
at the center of the island reposed in relative isolation, and that its natura

bi ol ogi cal functions were nom nal. Consequently, the renmoval of that vegetation
was not counterindicated fromthe biol ogical function perspective; however, the
i npact of such renmoval and the filling of that area on stormrunoff and water

quality was not addressed by Lujan. Further, Lujan offered no plan to mitigate
t he i nmpact caused by his renoval of Bay Cedart, and endangered speci es.

33. Wth respect to the access road, Lujan offered no vegetation survey,
and the proof was insufficient to assure that only mnimal clearing would occur
Additionally, Lujan offered no proof concerning the inpact that such renoval, if
any, and the deposit of fill would have on drainage patterns, stormrunoff, or
water quality.

34. The prenises considered, it is concluded that Lujan has failed to
denonstrate his entitlement to a fill permit or land clearing permt for
Enchanted |sland and the access road. In addition to the reasons set forth in
par agraphs 27-28, supra, Lujan has also failed to address the issues of storm
runof f and water quality.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.



36. This is an appeal, pursuant to Section 380.07, Florida Statutes, from
two devel opnent orders of Monroe County granting Lujan's application for a fil
permt and land clearing permit in an area of critical state concern. Pursuant
to the
provi sions of Section 120.57(1), Florida Statutes, a de novo hearing was hel d.
Transgul f Pipeline Co. v. Board of County
Conmi ssi oners, 438 So.2d 876 (Fla. 1st DCA 1983).

37. Pertinent to this appeal, Section 380.06(13), Florida Statutes,
provi des that where, as here, the proposed devel opment is |located in an area of
critical state concern

t he | ocal governnent shal
approve it only if it conplies with
the | and devel opnent regul ations
therefor under s. 380.05 and the
provi sions of this section.

Chapter 27F-8, Florida Adnministrative Code, the Boundary and Principles for
Qui di ng Devel opnent for the Florida Keys Area of Critical State Concern; Chapter
22F-9, Florida Adm nistrative Code, the Land Pl anni ng Regul ations for the
Florida Keys Area of Critical State Concern Mnroe County; and, Monroe County's
conpr ehensi ve plan and zoning regul ations are the | and devel opment regul ati ons
pertinent to Section 380.05, Florida Statutes, and the proposed devel opnent.

38. Although revised conprehensive plan and | and devel opnment regul ati ons
wer e adopted by Monroe County on February 28, 1986, and approved, as anended, on
Sept ember 15, 1986, by the Departnent and the Adm nistrati on Conm ssion, such
pl an and devel opnment regul ati ons are not applicable, over Lujan's objection, to
the current proceeding. Lujan's applications were processed by Monroe County
prior to the effective date of its new regul ations, the Departnent's appeal was
noti ced under the prior regulations, and the Departnment nmade no request, prior
to hearing, that current regul ati ons be considered. Consequently, Monroe County
regul ati ons exi stent when Lujan's application was considered by the county will
be applied in this case. 11/

39. The ultimate burden of persuasion rested on Lujan to establish his
entitlenment to the permts authorizing himto clear Enchanted Island of natura
vegetation and to fill the island and westerly access road. Gahamyv. Estuary
Properties, Inc., 399 So.2d 1374 (Fla. 1981), and Florida Departnent of
Transportation v. J.WC. Co., Inc., 396 So.2d 778 (Fla. 1st DCA 1981). Lujan
has failed to denonstrate that his proposal conplies with the | and devel opnent
regul ati ons applicable to this case.

40. In reaching the conclusion that Lujan has not denonstrated entitl enent
to the subject permts, I amnot unm ndful of the District Court's orders. That
court's decision, however, directed the reopening of the Corps' pernmtting file
for the purpose of resolving a permtting dispute between the Corps and Lujan
prem sed on a finding that the Corps had acted arbitrarily and capriciously in
denying his permt to restore the western access road, and that it would be
i nequi tabl e, under the circunstances, to allow the Corps to exercise
jurisdiction over the interior of the island. Consequently, the Corps was
directed to develop a restoration plan for the western access road w th Lujan,
and refrain fromexercising jurisdiction over the interior of the island. The
court's orders did not authorize the clearing or filling of the interior of the



i sland, and did not purport to consider or resolve the need for collatera
permts which m ght be needed under Mnroe County's devel opment regul ati ons or
those of the State of Florida

41. While Lujan's battle with the Corps was protracted, the result was
essentially the issuance of a Corps permt for the repair of the westerly access
road. The possession of such authorization did not, however, relieve Lujan of
the responsibility of conplying with other devel opnental regul ations applicable
to the subject property.

42. Lujan's assertion that the Departnment is collaterally estopped or
barred by the doctrine of res judicata by virtue of the District Court
proceedings is rejected. There exists neither identity of parties between that
litigation and this proceeding, nor is there an identity of issues.

43. Lujan's assertion that the Department is estopped from pursuing this
action based on his claimthat the State of Florida, or its agencies, conspired
or colluded with the Corps to effect a halt to the devel opment of Enchanted
Island in 1973 is rejected as not supported by the proof. Oher than respondi ng
as requested by the Corps, no agency of the State of Florida was shown to have
participated directly or indirectly in the Corps' handling of its permtting
process, or the Federal litigation, or to have conspired or colluded to effect a
halt to the devel opment of Enchanted I sl and.

44. \While not entitled to the requested permits, Lujan is entitled to a
speci fication of what changes in his proposal are necessary that would make it
eligible to receive a permit. Section 380.08(3), Florida Statutes. Based on
t he evi dence adduced at hearing, such changes are as foll ows:

A. Prepare and submit a natural vegetation survey

the island and access road in accordance with

Chapter 18, MCC, and provide reasonabl e assurances that
clearing will be mnimzed and will not adversely

i npact the natural resources, scenic anenities and
water quality on and adjacent to the site.

B. Prepare and subnmit a site plan depicting the
proposed devel opment and use of the island, and provide
reasonabl e assurances that the proposed devel opnent and
fill activities will not adversely affect natura
resources or water quality.

C. To secure a land clearing and fill permt

within the shoreline protection zone that Lujan provide
reasonabl e assurances that the access road is dedicated
for use solely as an access way or turnaround for
single-fam|ly residences; that the principal structures
will be located as close as possible to the | andward
edge of the site so as to reduce driveway |ength; that
the access way provide for piped culverts at
appropriate intervals so as to maintain tidal regine;
and, that shoreline stabilization, storm surge
abatenment, water quality, and nmarine resources habit at
and marine productivity, on or adjacent to the site,
wi Il not be adversely inpacted.



D. Prepare and subnmit a plan to mtigate the

prior renmpval of Bay Cedar, an endangered species.

E. Should the permits issue, provide reasonable
assurances that the cleared and filled areas be
replanted in ground cover if the devel opnent of
Enchanted I sl and should not begin within a reasonable
time.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMVENDED:

That the Florida Land and Water Adjudicatory Comm ssion enter a Final Oder
reversing Monroe County's decision to issue the subject permts No. 14723A and
14724A, and deny Lujan's request for a land clearing and fill permt for
Enchanted Island and the westerly access road. That such Final Oder specify
those itens set forth in paragraph 10, Conclusions of Law, as the changes
necessary that would make Lujan's proposal eligible to receive the requested
permts.

DONE AND ORDERED this 9th day of April, 1987, in Tallahassee, Fl orida.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 9th day of April, 1987.

ENDNOTES
1/ Title to the subject property was taken under a blind trust on behalf of the

Lujan's by Henry H Taylor, Jr., Trustee. There is no dispute, however, that
the Lujans are the owners of the parcel of land in question

2/ The access road was constructed at the tinme Key Haven, a small island

adj acent to Enchanted Island, was under devel opnent. At that tinme, the bay
bott om between the two islands was being used as a borrow pit. Fill fromthat
area was extracted and stockpiled on Enchanted Island for use in filling Key
Haven, as well as its connecting road to U S. Highway 1. To access the fill the
borrow pit operator constructed the access road by depositing fill on the bay

bottom \When the dredgi ng operations ceased, the access road was not renoved.

3/  Corps' personnel actually stopped Lujan on January 3, 1973, but the cease
and desist order did not issue until January 4, 1973. At hearing, Lujan also
averred that sone state agency was also involved in the work stoppage of January
3, 1973; however, he had no first hand know edge that a state agency was



actual ly involved and could not identify the agency purportedly invol ved.
Consequently, there is no conpetent proof that the State of Florida, or any of
its agencies, interfered with Lujan's activities at that tine.

4/ At the time, Corps jurisdiction did not extend above nmean hi gh water.
Consequently Lujan was not bound to cease his activities on Enchanted Island
itself.

5/ The eastern access road had apparently been renoved by this tine.

6/ Lujan charges that the State of Florida actively participated in the Corps
permtting process and, therefore, is estopped fromcontesting the subject
permts. Lujan further charges that the State of Florida conspired and col | uded
with the Corps to prevent his devel opnent of the island, and is therefore
estopped to contest these permts. The proof fails to support Lujan's charges,
or to establish the essential elenents of an estoppel against the state.

7/ On January 14, 1986, Lujan also spoke with Randal G u, an environnenta
specialist with the Florida Departnent of Environnmental Regul ation regarding his
activities. M. Gu requested a copy of the District Court's order, which Lujan
forwarded to himon that date. Subsequently, on January 16, 1986, M. Gu
advi sed Lujan that:

it had been determ ned that

dredge and fill activities at the

above site, in, on, or over waters

or wetlands within the | andward

extent of waters of the State of

Florida will require a pernmt from

t he Departnent of Environnent al

Regul ation prior to any work beings

per f or med.
To date, Lujan has not applied with any State agency, other than DOT, for any
permts.

8/ During the pendency of this appeal, on April 2, 1986, Lujan received a
roadway permt from DOI. Under that permt, Lujan did substantial works al ong
US. Hghway 1. Such works are, however, not relevant to this proceedi ng and,
further, were comni ssioned at his peril

9/ Some provisions of the Monroe County code require approval by the buil ding
and zoni ng departnent, while others require approval by the zoning board or
Board of County Conmi ssioners. In this case all permts were issued by the
bui |l di ng and zoni ng departnent. The Departnment suggests that because the
appropriate level of county governnment did not approve the subject permts that
they are void. The Departnent's assertion is unpersuasive. Where, as here, a de
novo review of the permt applications is undertaken, the applicant is entitled
to the permts if he can denonstrate conpliance with the applicabl e devel opnent
regul ati ons.

10/ Shoul d Lujan not desire to conmt the island to single- fanmly residenti al
use, he could have access through construction of an el evated roadway. Sec. 4-
19, MCC.

1/ Lujan's assertion that, if permts are required, the | and devel opnent

regul ations in force in 1972 should be applied is unpersuasive. See: State,
Departnment of Environmental Regula- tion v. Oyster Bay Estates, Inc., 384 So.2d
891 (Fla. 1st DCA 1980). There is no conpetent proof to denonstrate that the



State of Florida, or nore inportantly Mnroe County, interfered with Lujan's
early attenpts to develop his property in such a manner as to cause a "vesting"
of any devel opnent rights or to grandfather” Lujan's project.

APPENDI X TO RECOMMENDED CORDER, CASE NO 86- 1496
The Departnent's proposed findings of fact are addressed as foll ows:

1-2. Addressed in paragraph 1.

3-6. Not relevant.

7. Addressed in paragraph 3, footnote 2.

8-9. Not relevant.

10-12. Addressed in paragraphs 16 and 23.

13-14. Addressed in paragraph 32.

15. Addressed in paragraphs 2 and 18.

16. Addressed in paragraph 19.

17-18. To the extent rel evant, addressed in paragraph 18.
19. Not relevant.

20. Addressed in paragraph 10.

21-23. Addressed in paragraphs 11 and 12.

24. Addressed in paragraph 24.

25. Not relevant. See paragraph 26, footnote 9.

26. Addressed in paragraph 15, footnote 7.

27. Not relevant or not necessary to result reached.
28-29. Addressed in paragraphs 13 and 21, footnote 8.

30. Addressed in paragraph 3, Conclusions of Law.

31-37. To the extent relevant, addressed in paragraphs 24-26 and 29- 30.

Luj an's proposed findings of fact consist of 20 unnunbered paragraphs. To
address these proposals, the paragraphs have been nunbered 1 through 20, and are
addressed as foll ows:

To the extent relevant, addressed in paragraphs 1 and 3-5.
Addressed in paragraph 5 and footnote 3.
Addr essed i n paragraph 5.
Addr essed i n paragraphs 13 and 23.
Addr essed i n paragraphs 6-12.
Addr essed i n paragraphs 13 and 14.
Addr essed i n paragraphs 15 and 17, and footnote 7.
. Addressed in paragraph 18.
10. Addressed in paragraph 21
11-12. To the extent rel evant, addressed in paragraph 21, footnote 8.
13. Addressed in paragraph 21
14. First sentence addressed in paragraphs 22 and 23. Second sentence
addressed in paragraph 33, and rejected as not supported by the proof. Third
and fourth sentence rejected since while the federal plan does require
culverting, there was no showing that it would inprove circulation or provide
for environnental betternent and preservation of the nmangrove fringe surrounding
the isl and.
15-16. Addressed in paragraphs 23 and 32.
17. Addressed in paragraphs 19, 27-23, and 31-34.
18-19. Addressed in paragraphs 16 and 23.
20. Addressed in paragraphs 27 and 31-34.
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STATE OF FLORI DA
FLORI DA LAND AND WATER ADJUDI CATORY COWM SS| ON

STATE OF FLORI DA, DEPARTMENT
OF COVMUNI TY AFFAI RS,
Petiti oner,
VS. DOAH Case No. 86-1496
ARTHUR B. LUJAN AND PLANN NG
BUI LDI NG AND ZONI NG DEPARTMENT,
MONROE COUNTY,

Respondent s.

FI NAL CRDER

Thi s cause having come before the Governor and Cabinet of the State of
Florida, sitting as the Florida Land and Water Adjudicatory Conm ssion (the
"Comm ssion"), on June 16, 1987, in Tall ahassee, Florida, pursuant to Sections
120. 57 and 380.07, Florida Statutes, for consideration of a Recommended Order
fromthe Division of Adm nistrative Hearings entered on April 9, 1987, a copy
bei ng attached as Exhibit A, and pleadings filed in this cause subsequent
thereto. Based upon the Conmi ssion's review of the case, it is hereby ordered:

1. The Conmi ssion adopts and incorporates in this Order the Findings of
Fact set out in paragraphs 1-34 in the Recomended Order dated April 9, 1987, by
the Division of Admnistrative Hearings (the "Recomended Order").

2. The Commi ssion adopts and incorporates in this Oder the Conclusions of
Law set out in paragraphs 1-10 in the Recommended Order.



3. The Conmmi ssion adopts and incorporates in this Order the Recommendati on
of the Hearing Oficer set out on page 21 of the Recommended O der

4. The Comm ssion notes that in this case a procedural irregularity
occurred followi ng the issuance of the Hearing Oficer's Recormended O der
Rul e 42-2.009, Florida Adm nistrative Code, requires exceptions to a recomended
order to be filed with the Governor's O fice of Planning and Budgeting within 15
days of service of the recomended order. In this case Respondent, Arthur B
Lujan ("Lujan"), filed exceptions with the Conm ssion on May 7, 1987. The
filing of the exceptions with the Conm ssion by Lujan thus occurred sone 28 days
after the Recommended Order was served on April 9, 1987; a filing that was
clearly in violation of the Conm ssion's rule. Not surprisingly, the
Petitioner, Departnent of Community Affairs (the "Departnment"), has subsequently
nmoved to strike the untinely filed exceptions.

We decline in this instance to grant the Departnent's Mtion to Strike,
acknow edging that in this case Lujan's exceptions were conpl eted and served on
the parties in a tinely manner, if not filed with the derk of the Conm ssion
However, we would ask that this litigant and future litigants before the
Conmi ssion take note of the procedural rules that have been established for the
conduct of appeals in order to facilitate the efficient resolution of these
cases.

RULI NG ON LUJAN S EXCEPTI ONS TO THE
FI NDI NGS OF FACT | N THE RECOMMENDED ORDER

1. Lujan's first exception is denied. Section 120.57(1)(b)(a), Florida
Statutes, governs an agency's review of a hearing officer's findings of fact in
a recomended order. That statute provides, in pertinent part:

[ An agency] may not reject or nodify the
findings of fact unless the agency first
determ nes froma review of the conplete
record, and states with particularity

in the order, that the findings of fact
were not based upon conpetent substanti al
evi dence or that the proceedi ngs on which
the findings were based did not conply with
the essential requirenments of |aw

Lujan's first exception does not allege that Finding of Fact No. 2 is not
based on conpetent substantial evidence, nor do we believe that to be the case.
Rat her, Lujan states that the Finding of Fact should have contai ned additiona
i nformati on that Lujan deens relevant. Having considered the | anguage suggested
by Lujan, we believe that Lujan's first exception presents no basis for
nodi fication of Finding of Fact No. 2.

2. Lujan's second exception is denied. The Hearing Oficer's Finding of
Fact No. 4 is based on conpetent substantial evidence and requires no
nodi fication. Mreover, in footnote 6 the Hearing O ficer supplies the
i nformati on that Lujan seeks to have incorporated by this exception

3. Lujan's third exception is denied. Lujan would have the Conm ssion
nmodi fy Finding of Fact No. 5 and its attendant footnote to reflect that on
January 3, 1973, the state stopped Lujan's construction activities on Enchanted
Island. Lujan cites various correspondence, testinony, and newspaper articles
to support his allegation. However, the Hearing Oficer declined to el evate



this information to a Finding of Fact because Lujan had no first hand know edge
that a state agency was involved in termnating the work and could not identify
t he agency purportedly invol ved.

In adm ni strative hearings, hearsay evidence may be used for the purpose of
suppl enenting or explaining other evidence, but it is not sufficient alone to
support a finding of fact unless it would be adm ssible over objection in civil
actions. See Harris v. Gane and Fresh Water Fish Conm ssion, 495 So.2d 806
(Fla. 1st DCA 1986). In this instance, we believe the Hearing Oficer's Finding
of Fact No. 5 accurately reflects the conpetent evidence in the record, and we
do not accept Lujan's view that the exclusion of the evidence relating to the
state's alleged involvenent in termnating Lujan's construction activities is a
"strict, technical, evidenciary [sic] interpretation” that can be ignored by
t hi s Commi ssi on.

4. Lujan's fourth exception is denied. Lujan states that footnote 4
relating to Finding of Fact No. 5 stands for the proposition that "court
jurisdiction does not extend above nean high water." Since "court jurisdiction”
makes no sense in that context, we assune Lujan neant to refer to "Corps
jurisdiction,” as in "Arnmy Corps of Engineers.” However, we find nothing
i nconsi stent between the Hearing Oficer's Finding of Fact and the facts all eged
in Lujan's exception. Lujan states that the Corps erroneously asserted "t hat
t he Enchanted |sl and parcel was bel ow nmean high water,” and therefore, the Corps
i nproperly sought to place activities on Enchanted Island within its purview

In footnote 4, the Hearing Oficer sinply state that "[a]t the tinme, Corps
jurisdiction did not extend above nmean high water."” It seens that both Lujan and
the Hearing Oficer are in agreenent that the Corps could not regul ate
activities on land resting above the mean high water line, and we fail to see
how nodi fyi ng Finding of Fact No. 5 would serve any useful purpose.

5. Lujan's fifth exception is denied. Lujan takes exception to footnote 6
in the Recormended Order which rejects Lujan's argunent that the state conspired
with the Arny Corps to prevent devel opnment of Enchanted Island and that the
state should be estopped fromcontesting the subject pernmits. The Hearing
Oficer's finding i s based on conpetent substantial evidence and should not be
overt ur ned.

6. Lujan's sixth exception is denied. Lujan takes exception to Findings
of Fact Nos. 11 and 12 insofar as they "attenpt to interpret what the intentions
and actions of the federal district court judge in the federal court litigation
were neant to nmean." (Enphasis in original.) Lujan has failed to cite the
of fendi ng | anguage in these Findings of Fact and, quite frankly, having pried
t hrough the strata, analyzed to a hair, and counsel ed close, we can find no
| anguage which takes license with the federal court's decisions. |In point of
fact, those paragraphs in the Recormended Order seemto be a rather
strai ghtforward account of the court proceedi ngs; an account which is fully
borne out by evidence in the record before us.

7. Lujan's seventh exception is denied. Lujan believes that Finding of
Fact No. 13 is flawed because the | anguage "is sonewhat m sleading to the extent
that the reader might think or surmze [sic] that the water gap was renoved
under the authority of Lujan."™ W assune that Lujan neans that Finding of Fact
No. 13 intimates that Lujan renoved a portion of the western access road, not a
"water gap," but we decline to interpret the Recommended Order in that manner
Fi ndi ng of Fact No. 13 is accurate, is based on-conpetent substantial evidence
in the record, and needs no nodification



8. Lujan's eighth exception is denied. Lujan finds fault with the use of
the word "auspiciously" in Finding of Fact No. 21. The relevant portion of that
par agraph states: "By February 14, 1986, auspiciously, Enchanted |sland had
been cl eared of vegetation and its elevation raised to +4° MHW and the access
road restored."” Lujan believes the use of the word "auspiciously” in this
context "is inappropriate and vague in its suggested meaning or purview " W,
instead, find it to sinply be a literary flourish that the Hearing O ficer has
i ncluded in the Recommended Order as an aside, and we interpret it to be a
comment on Lujan's renewed success in developing the island follow ng years of
litigation. W fail to see the harmin |leaving the word "auspiciously" in
Fi ndi ng of Fact No. 21 and decline to strike it at this juncture.

9. Lujan's ninth exception is denied. For different reasons, Lujan takes
exception to footnote 8 and Finding of Fact No. 24 in the Recommended O der
Footnote 8 states that the permt fromthe Departnent of Transportation dated
April 2, 1986, is irrelevant to this appeal. W agree. That permt is not the
subj ect of this appeal and, in fact, was issued weeks after this appeal was
taken by the Departnent. Further, we perceive no flaw in Finding of Fact No.

24. That paragraph quotes Chapter 4, Article Il, of the Monroe County Code (the
"MCC'), which describes the shoreline protection zone. Finding of Fact No. 24
then describes that portion of Lujan's property which falls within the zone. W
believe that there is conpetent substantial evidence in the record to support
the Hearing Oficer's application of the MCC to the subject property, as we nore
fully discuss in paragraph 11 bel ow.

10. Lujan's exceptions 10 through 12 are denied. Lujan asserts, in
essence, that the relevant portions of the MCC dealing with shoreline protection
were inmproperly applied to his project in a retroactive manner. However, as the
record clearly shows, Lujan had obtained no vested rights with respect to his
property whi ch would preclude the application of these portions of the Code.
Therefore, we decline to nodify those
findings of fact with which Lujan takes exception in this instance.

RULI NG ON LUJAN S EXCEPTI ONS TO THE
CONCLUSI ONS OF LAW I N THE RECOMMENDED ORDER

11. The Commission is mndful that it enjoys considerably nore latitude to
nmodi fy a conclusion of law than it has in altering or overturning a finding of
fact. Nevertheless, for the reasons set forth below, the Conmm ssion chooses not
to amend the Conclusion of Law to conformw th Lujan's exceptions, and is
persuaded that the Hearing O ficer came to the proper conclusions in this
i nstance.

The thrust of several of Lujan's exceptions to the Conclusions of Lawis
this: Lujan alleges that in early January, 1973, the State of Florida and the
Arny Corps of Engineers inproperly stopped Lujan from devel opi ng Enchant ed
Island, and it would now be inappropriate to apply subsequently enacted | aws and
regul ati ons to the devel opnent of the property in light of the state's earlier
actions. However, we believe case |aw dictates a conclusion contrary to that
suggested by Lujan

As we have previously observed, the Hearing officer was correct in finding
that there is no conpetent evidence to prove that the state caused the premature
term nation of the project in 1973. Thus, Lujan's premse is flawed fromthe
outset. Guven this flaw, we believe the rule of |aw espoused in Departnent of
Envi ronnental Regul ation v. Oyster Bay Estates, Inc., 384 So.2d 891 (Fla. 1st



DCA 1980), is controlling, and Oyster Bay may be cited for the proposition that
a devel oper only obtains vested rights to construct a project when he has
obt ai ned the necessary authorizations to conmence devel opment fromthe
appropriate authorities. |In the absence of these approvals and reliance

t hereon, a devel oper nust inprove his property according to the regulations in
pl ace at the tine those approvals are obtai ned.

In this case, the Hearing Oficer applied the law as it existed at the tine
of the issuance of the permts that formthe subject of this appeal. W believe
that the Hearing Oficer accurately identified the relevant point in tine at
which to ascertain the applicable | aw and, noreover, we believe he applied that
law in the proper manner. |In light of the foregoing, exceptions 13 and 14 are
deni ed.

12. Lujan's 15th exception is denied. W believe that the Hearing Oficer
properly cites G ahamv. Estuary Properties, Inc., 399 So.2d 1374 (Fla. 1981),
and Fl orida Department of Transportation v. J.WC. Co., Inc., 396 So.2d 778
(Fla. 1st DCA 1981, for the proposition that Lujan has the burden of persuasion
to establish entitlement to his devel opment permits. Lujan cites no case |aw,
and we know of none, which would dictate a contrary concl usion

13. For the sane reasons set forth in paragraph 6 above, Lujan's 16th
exception i s denied.

14. Lujan's 17th exception is denied. W believe that by their own terns
the federal court orders did not preclude the application of the MCCto Lujan's
property in this instance and that the Hearing O ficer correctly interpreted
t hose terns.

15. Lujan's 18th exception is rejected. The Departnent is not barred by
the doctrine of res judicata by virtue of the federal court proceedi ng because
the state was not a party to those proceedi ngs and the issues raised in that
proceedi ng are distinct fromthese now before the Conm ssion

16. For the reasons set forth in paragraphs 3 and 11 above, Lujan's 19th
exception i s denied.

17. For the reasons set forth in paragraph 11 above, Lujan's 20th
exception i s denied.

18. Lujan's 21st exception is denied on the basis that it is sinply a
restatenent of the issues previously addressed in paragraphs 1 through 17 above.

Any party to this order has the right to seek judicial review of the order
pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of
Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the
Cerk of the Conmi ssion, denn W Robertson, Jr., Ofice of Planning and
Budgeti ng, Executive Ofice of the Governor, Room 415, Carlton Building, 501
Sout h Gadsden Street, Tallahassee, Florida 32301; and by filing a copy of the
Noti ce of Appeal acconpanied by the applicable filing fees with the appropriate
District Court of Appeal. Notice of Appeal nust be filed within 30 days of the
day this order is filed with the Cerk of the Conm ssion
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